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"The System That.

T H R E E

"THE SYSTEM THAT HAS
BEEN DEVELOPED"

To deny the protection of the [POW] convention to all captured
military personnel on the basis of a unilateral assertion that they
are all war criminals is to make a mockery of both the convention and the customary law upon which it rests.
—GEORGE ALDRICH, DEPUTY LEGAL ADVISOR,
DEPARTMENT OF STATE, APRIL 13,1973'

We conclude... the president could reasonably interpret \the
POW convention] in such a manner that none of the Taliban^
forces fall within the legal definition ofPOWs... A presidential
determination of this nature would eliminate any legal "doubt"
as to the prisoners' status, as a matter of domestic law, and would
therefore obviate the need for [case by case determinations}.
—JAY BYBEE, ASSISTANT ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE, FEBRUARY 7,2002 2

I
The litigation in Rasul raised a deceptively simple question: what is the role
of the judiciary in thewaTbn terror? It is customary to think of war as a
no-holds-barred affair. This, of course, is the import of the oft-quoted Latin
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expression, Inter arma silent /egi's—"In time of war, laws are silent." But
though it sometimes must struggle to be heard, the law in this country retains its voice during wartime in two significant respects: first, our constitutional structure ensures that the exercise of military discretion will be kept
within its proper sphere; second, the laws of war guarantee that, even within
this sphere, armed conflict will not descend into lawless anarchy. The law is
not always successful in this regard and its failures have had disastrous results, but it is certainly incorrect to say that war is lawless. Twin legal systems—the separation of powers and the laws of waj—limit war's reach and t .
regulate its conduct. Together, they are indispensable if a constitutional/ i l£
democracy, tested by the strain of war, is to remain "a government of laws,)/ /
[not of men."
On December 27, 2001, Defense Secretary Donald Rumsfeld announced
the Administration's plans to send al-Qaeda and Taliban prisoners to the
naval base at Guantanamo Bay. At that time, the United States had forty-five
prisoners in custody, thirty-seven of whom were in custody at the Kandahar
airport in Afghanistan. The other eight, including American citizen John
Walker Lindh, were aboard the amphibious assault ship USS Peleliu, in the
northern Arabian Sea. More than three thousand prisoners were already
being held elsewhere in Afghanistan by anti-Taliban forces, including the
Northern Alliance and various Afghan warlords.3
Recall the Administration's unusual demands for these prisoners: it
wanted to detain and question prisoners for as long as the president saw fit,
under any conditions the interrogators might create, without the risk of inJgrference by courts and counsel into the delicate "relationship" between interrogators and prisoners. To meet these demands, the Administration
turned to a small cadre of lawyers drawn principally from the Office of
Legal Counsel in the Justice Department, me umce ot the White House
Counsel, and the Office of the Vice President.4 The public was afforded a
rare window into their thinking when a series of classified memos was
leaked to the press and public in May and June 2004. Drafted in the first
frantic months after September 11, these memos are a blueprint for the ere- /y
ation of a prison beyond the law.
One of the earliest memos, dated December 28, 2001, was writl£n_hy
John Yoo and Patrick Philbin, then with the Office of Legal Counsel. It ex-
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amined "whether a federal district court would properly have jurisdiction
to entertain a petition for a writ of habeas corpus, filed on behalf of an alien
detained at the U.S. naval base at Guantanamo Bay, Cuba."5 Habeas corpus—Latin for "you have the body"—is "the fundamental instrument for
safeguarding individual freedom against arbitrary and lawless state action."6 It acts as a check on executive detention by forcing the government
to defend a prisoner's incarceration in court. The genius of the writ is "its
capacity to reach all manner of illegal detention—its ability to cut through
barriers of form and procedural mazes."7 For centuries it has protected foreign nationals as well as U.S. citizens. When confronted with a prisoner's
application for the writ, the government must justify the prisoner's detention. If the government cannot or will not make this showing, the court
must order the prisoner released.
The Supreme Court once described habeas as "the precious safeguard of
personal liberty."8 Sometimes called the Great Writ, habeas has been part of
our legal tradition since before the nation's founding. Though the writ
traces its origin to English common law, today it is guaranteed by federal
statute and the U.S. Constitution. Under_one part of the habeas statute,_the
government must establish that a prisoner's custody does not violate the
"Constitution or laws or treaties of the United States." Under another part
of the statute, which allows a court to orderj^jreleasj^of anyjjerspji held
"under or by_color_of_the authority of the UnitedjStetej/lthe goyernment
must establish the factual and legal basis for the prisoner^ detention. Here
the questions are whether the government has a legal right to hold the prisoner, and if so, whether they're holding the right person.9*
Yet for all its importance habeas is subject to a critical limitation: if the
court does not have jurisdiction over the lawsuit, the government cannot be
made to account for the detention—even if the detention is illegal. The

* We should distinguish here between two different kinds of habeas. Today the most common form of habeas involves review by a federal court of a state prisoner's criminal conviction. This federal postconviction review, however, is a relatively recent addition to the law.
"[T]he classical function of habeas corpus was to assure the liberty of subjects against detention by the executive or the military withcmFany courTpfocess afaT[?f See Paul Bator, "Finality in Criminal Laws and Federal Habeas Corpus for State Prisoners," 76 Harvard Law Review
441, 475 (1963); I.N.S. St. Cyr, 533 U.S. 289, 301 (2001). Because the prisoners at Guantanamo had not received "any court process at all," Rasul involved habeas in its "classical" form.

"The System T

memo written by Yoo and Philbi
posed detentions at Guantanarr
court would even have the autho
It is apparent from the jurist
for the Bush Administration waj
beyond the jurisdiction of a fedei
contrary result could "interfere
oped" by allowing a federal court
ness of a prisoner's detention.10 r.
an earlier proposal to hold prise
Wake islands, since those faciliti<
of a federal court." Driven by its
the earliest days of the war on ti
these prisoners, and the lawfu
jicrutiny of a federal court. In ad
risdiction memo is that the priso
of the criminal law and prosecut
question only if these are meant 1
domestic criminal prosecutions
guaranteed.
To reach the desired result, Yc
son v. Eisentrager, a Supreme Coi
tionals captureH~in~China in th
Germany surrendered but while
tured twenty-seven Germans in
Japanese, in violation of the ternAfter getting permission from th
charged the twenty-seven with WE
itary commission sitting in Shang
ized by Congress and approved to
Throughout the proceedings
rnany of the rights we typically as
right to counsel^and could either
appointed by the commission, v
Through counsel, the defendants
prior to trial, prepare their defer

"The System That Has Been Developed"

47

memo written by Yoo and Philbin, therefore, did not ask whether the proposed~aetentionslit~Guantanamo"would be legal, but whether a federal
court would even have the authority to ask the question. __
It is apparent from the jurisdiction memo that the preferredoutcome
for the Bush Administration was a determination that the prisoners were
beyond the jurisdiction of a federal court. In fact, the memo cautions that a
contrary result could "interfere with . . . the system that has been developed" by allowing a federal court to review, among other things, the lawfulness of a prisoner's detention.10 That was why the Administration rejected
an earlier proposal to hold prisoners at the military bases at Midway and
Wake islands, since those facilities are indisputably within the jurisdiction
of a federal court." Driven by its approach to intelligence gathering, from
the earliest days of the war on terror the Administration wanted to place
these prisoners, and the lawfulness of executive conduct, beyond the
scrutiny of a federal court. In addition, the assumption underlying the jurisdiction memo is that the prisoners would not be charged with violations
of the criminal law and prosecuted in federal courtTthere is a jurisdiction
question only if these are meant to be offshore military detentions, and not
domestic criminal prosecutions, in which federal jurisdiction would be
guaranteed.
To reach the desired result, Yoo and Philbin relied principally on Johnson v. Eisentrager, a Supreme Court case from 1950 involvingj3erman nationals captured~irjrChnia in the closing weeks of World War II. After
Germany surrendered but while Japan fought on, the United States captured twenty-seven Germans in China and accused them of assisting the
Japanese, in violation of the terms of Germany's unconditional surrender.
After getting permission from the Chinese government, the United States
charged the twenty-seven with war crimes and tried them before a U.S. military commission sitting in Shanghai. These commissions had been authorized by Congress and approved by the Supreme Court in earlier cases.12
Throughout the proceedings, the defendants in Eisentrager enjoyed
many of the rights we typically associate withjxriminal trial. They had the
right to counsel^and could either hire their own lawyers or rely on attorneys
appointed by the commission, who would defend them without charge.
Through counsel, the defendants cauld examine the evidence againstjthem
prior to trial, prepare their defense, call defense witnesses, cross-examine
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prosecution witnesses, introduce_e^adjnc£in^lii£irJayQ,ri challenge the admissibility of the government's evidence, and make opening statements and
closing arguments. Their trial, which began in the fall of 1946, did not conclude until early 1947. In the end, six of the prisoners were acquitted and released, and twenty-one were convicted and sentenced to various terms,
ranging from five years to life imprisonment. After trial, the prisoners were
repatriated to Germany, where they were held in an Allied prison. From
there they filed a petition for a writ of habeas corpus in federal court in
Washington, D.C., raising various challenges to their trial. The case eventually made its way to the Supreme Court, which held that their trial had be_en
fair and that they had no right to habeas^13
At first blush, it is W^ t" spf how_Yoo_and Philbin could have thought
Eisentrager would help the
trager, the great majorityof the prisoners j^Guaritanjnigj^r^r^texrjected
Jo have anyjega][£rocess at all. That was the whole point—the Administration wanted to detain and interrogate them without.! nterferen re from any
legal machinery. It is one thing to hold, as the Court did in Eisentrager, that
war criminals who had been tried, convicted, and sentenced byjijawf'r11 urj1itary commission, and who had an opportunity to challenge the allegations
against them, could not secure another review in a civilian court. But it is
quite another to extend that holding to people who have never been
charged, let alone tried and convicted.
But Yoo and Philbin relied on other language in Eisentrager to support
their argument. In its opinion, the Supreme Court described postwar China
(where the crime and trial took place) as an area subject to martial law, and
Germany (where the defendants were eventually imprisoned) as enemyoccupied territory. Collectively, the Court said these areas were outside our
"territory," beyond the "territorial jurisdiction" of the federal courts, and
outside our "sovereignty." The Court also considered it significant that the
prisoners were "enemy aliens," meaning they were citizens of a country at
war with the United States. And it pointed out that the prisoners had been
tried, convicted, and sentenced by a lawful military commission. Unfortunately, however, Justice Jackson, writing for the six-person majority, did not
elaborate on the significance of these various facts. Instead he simply concluded that the sum of these circumstances placed the prisoners beyond the
reach of a federal court.14
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This ambiguity gave Yoo and Philbin all the room they needed. In their
memo, they noted that the United States leasesGuantanamo from Cuba,
and that while the United States enjoys "complete jurisdiction and control"
"over the base, Cuba retains "ultimate sovereignty." These terms are not defined in the lease and to this day, no_one is aulte~sure what "ultimate sovereignty" means.15 Still, Yoo and Philbin relied on this language to argue that
Guantanamo is legally equivalent to Germany and China, since all three
could theoretically be described as beyond the sovereign territory of the
United States. The fact that Germany was enemy territory that we occupied
as a temporary incident of war, and that China was an active theater of military operations subject to martial law, was considered irrelevant. The fact
that Guantanamo is seven thousand miles from the battlefield was irrelevant, too. The fact that the prisoners in Eisentrager were citizens of a country at war with the United States who had received a fair process to challenge
the lawfulness of their continued detention—that didn't matter either. The
fact that a hundred-year-old lease gave Cuba some undefined and indiscernible quantum of "sovereignty" over the base, was, for Philbin and Yoo,
conclusive.
This became the core of the Administration's argument in Rasul and it is
worth examining it in more historical Hptail Jp l Q n i ; after the SpanishAmerican War, the United States occupied Cuba. We offered to end the occupation, but only if Cuba incTuaTed~in its constitution a number of clauses
draftedby the United States. Known as the Platt Amendmentjjiese proyisions forced Cuba to agree "that the United States may exercise the right to
intervene" in Cuba and its affairs, and that Cuba would "embodyjhe_foregoing provisions in a permanent treaty with the United States." In order to
end the U.S. occupation, Cuba reluctantly added the provisions, verbatim,
as an appendix to its constitution on June 12,1901.17
One provision of the Platt Amendment (and therefore of the original
Cuban constitution) required that Cuba "sell or lease to the United States
the lands necessary for coaling or naval stations." Two years later, in 1903,
Cuba leased Guantanamo Bay to the United States. Article 3 of the lease included the curious language identified by Yoo and Philbin:
While on the one hand the United States recognizes the continuance of
the ultimate sovereignty of the Republic of Cuba over the above de-
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,t scribed areas of land and water, on the other hand the Republic of Cuba
consents that during the period of occupation by the United States of
^""^^said areas under the terms of this agreement the United States shall exercise complete jurisdiction and control over and within said areas . . . 1 8
The lease is indefinite and cannot be terminated without the consent of the
United States, which has repeatedly declared its intention to remain as long
as it sees fit.19 Guantanamo is the only U.S. military base in the world where
the United States exercises complete and exclusive jurisdiction and control
in perpetuity.indifferent to the view or consent of the host nation, 20
In light of this history, it is not surprising that the United States has long
considered Guantanamo "practically ... a part of the Government of the
United States."21 President Theodore Roosevelt said the base was "ours."
Former Solicitor General Theodore Olson, who would eventually represent
the United States before the Supreme Court in Rasul, once described the
base as part of our "territorial jurisdiction" and "under exclusive United
States jurisdiction."22 Congress has often extended federal statutes to Guantanamo, and federal courts routinely take jurisdiction over disputes that
arise from the base.23 U.S. law governs the conduct of all who are present on
the base, and crimes committed on the base are prosecuted on the mainland
in the government's name.24 Equally important, Cuba's laws are wholly ineffectual at Guantanamo. The Castro government has long characterized the
U.S. presence as illegal, has ordered the United States to leave, and has refused to cash the annual rent payment of $4,085 the United States has tendered pursuant to the lease.25 "Ultimate sovereignty" apparently does not
imply any actual authority, as the United States has ignored Cuba's complaints.* As one scholar has aptly observed, "[a]t Guantanamo, the United
States is accountable only to itself."2"
The United States is required under the lease to maintain fences around
* Underscoring the difference between Guantanamo and other military bases used by the
United States in the war on terror, the government of Uzbekistan has recently evicted
the U.S. from that country because we had criticized Uzbekistan's treatment of refugees. The
U.S. acknowledges that, unless Uzbekistan changes its mind, the U.S. must comply with this
demand and abandon its military base, notwithstanding the strategic importance of the base
to U.S. operations in Afghanistan. See Steven R. Weisman and Thorn Shanker, "Uzbeks Order
U.S. from Base in Refugee Rift"New York Times, July 31,2005, Al.
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the perimeter of the base. But insi_de these fences, the occupants of the base
enjoy all the trappings of asmall American city. It is "entirely self-sufficient,
with its own water plant, schools, transportation, and entertainment facilities."27 It has a number of commercial centers, with a McDonald's, a movie
theater, and a Starbucks. With a total area of over forty-five square miles in
the southeastern corner of Cuba, the base is larger than the island of Manhattan and nearly half the size of the District of Columbia.28 During the
Rasul litigation, I came to refer to the suggestion that Guantanamo was—in
spite of all appearance to the contrary—no different from wartime China
or Germany as "the Guantanamo fiction."
For perfectly sound reasons, the president, as commander in chief, enjoys
broad discretion in the conduct of military affairs. Whether troops should
proceed against this or that target is generally not a question for a congressional committee or a federal court. By their very nature, military judgments in the field, which may call for prompt and decisive action, do not
lend themselves to Congress's ponderous, and partisan, deliberative
process. Similarly, judges typically do not have, and cannot reliably acquire,
the information needed to make military decisions. Even if they could learn
what they needed to know, the nature of the judicial process means judges
could not possibly act quickly enough; even if they were able to act with
necessary dispatch, the issue they would be called to resolve is not likely to
be a legal question. So the Constitution sensibly vests the conduct of military affairs in a single person: the commander in chief.
On the other hand, precisely because the president is given such broad
latitude to conduct military affairs^the outer bounds of what constitutes a_|
military matter have always been carefully policed. The obvious risk, borne'
out by the lesson of history, is that military judgments will migrate beyond
the battlefield and encroach upon the other brajiches of government. Questions properly reserved for the legislature will become the subject of pressing military concern; judicial questions will masquerade as matters of
urgent military necessity.29 By supplanting the rest of government, the
wartime president threatens to become commander in chief of the entire
country, and not simply, as the Constitution would have it, "of the Army
and Navy oT the United States."'°
For this reason, the executive cannot be left to decide when and whether
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it has crossed the line. During a war, we entrust the executive branch with
the responsibility to provide for national security. But this responsibility
weighs heavily on any wartime Administration, leaving it ill disposed to any
suggestion that it has overstated the nation's security needs. In recognition
of this, the law has developed with unmistakable clarity: "What are the allowable limits of military discretion, and whether or not they have been
overstepped in a particular case, are judicial questions." Or, as former Chief
Justice Harlan Stone put it somewhat more recently, military action is not
"proof of its own necessity." 3*Since almogtjhe^ dawn of the Republic,_the_
SupremeCojarjJb^j^gulariy_reyJ.ewe^jhe p_resident's actions as commander in chief, and has not infrequently struck them down as_unconstitu^_
_tional?2
The jurisdiction memo reflects a deliberate attempt to prevent the federal courts from fulfilling their constitutional role of ascertaining whether,
by incarcerating prisoners at Guantanamo, "the limits of military discretion" have been "overstepped." Incarcerated thousands of miles from an active theater of operations in an area subject to our complete and exclusive
jurisdiction and control, and long removed from the exigencies of any field
command, these prisoners would be seeking habeas in its "classical" form—
judicial review of a prisoner's military detention that was unsupported by
"any court process at all."33 Yet we are to understand from this memo that
the Administration's decision to transport them to an offshore prison
ninety miles from Miami would make all the difference.
II
Perhaps we are being unfair. While the legal analysis in the jurisdiction
memo may be facile, is its premise nonetheless sound? Should prisoners in
the war on terror become litigants in federal court? To answer these questions, we must first turn our attentionTo the lawFof war, and then to a second Justice Department memo, this one written by John Yoo and Special
Counsel Robert Delahunty. Dated January 9, 2002, this memo asked
whether prisoners captured in connection with the conflict in Afghanistan^
were protected by the laws of war, including the Geneva Conventions. If the
jurisdiction memo placed the prisoners beyond the protection of the federal courts, the "Geneva memo" placed them beyond the law.34
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For centuries, the conduct of war has been regulated by written and unwritten constraints on participants' behavior. These constraints were intended
to ameliorate the predictable excesses of armed conflict. Collectively, they
are known as the laws of war.* If we think of these laws as a tree, the trunk
quickly splits into two mail
^ches. One branch governs the right to engage in war (usually called jus ad helium), and another governs the proper
conduct of war (called jus in hello). Our interest is with the second branch.
jus in hello, which also splits in two. One part of jus in hello describes the
means and methods of allowable warfare, known as "Hague law," while aiiother describes the proper treatment of people captured during armed conflict, known as "Geneva law." Hague law is named tor a series or' conventions
originally drafted in The Hague, Netherlands, in 1899 and 1907, while
Geneva law is named for the several conventions drafted in Geneva,
Switzerland, first in 1864 and most recently in 1949. In addition to these
formal, written constraints, the conduct of war is also regulated by unwritten practices universally recognized and accepted by civilized nations.
These unwritten codes, called the customary international laws of war, in•
-™—•*
•
elude those principles that have achieved such universal acceptance among
die nations of the world as to have the force of law.35 In many respects, this
"common law of war" overlaps with the provisions of formal treaties.36
Writers, as well as senior members of this Administration, sometimes
refer confusingly to the "Geneva Convention," as though there were only
one. In fact, however, there are fourconventions, each of which provides a
detailed set of rules governing a different class of protected persons: Geneva
I protects the wounded and sick on land; Geneva II protects the wounded,
lick, and shipwrecked at sea; Geneva ill protects prisoners of war (and for
that reason is often called the Prisoner of War, or POW Convention); and
Geneva IV protects civilians (and is often called the Civilian Convention).
Today, nearly every country in the world ha« plcrlppH tn ahirlp hv tVip G.TnpYa
Conventions. One hundred ninety-one countries, including the United
.States and Afghanistan, have ratified the Conventions, making it one of the
most widely endorsed international treaties the world has ever known.37
* The laws of war are sometimes also referred to as the law of armed conflict, or international
humanitarian law.
•
•
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Like many legal codes, the laws of war both grant and limit power. They
give countries broad power to conduct military affairs, but also restrain
them in the use of that power. The Geneva Conventions allow countrie^Jto
detain cojn^ManjsJiQrjh£jiuration of hostilities.38 In a conflict that takes
place in a denned theater of operations, this is a sensible precaution meant
to prevent captured prisoners from returning to the battlefield. In addition,
with some exceptions, the laws of war allow countries to hold combatants
apart from the civilian judicial system. Being a soldier is not a crime, and detention as a prisoner of war is not a punishment; it merely prevents the prisoner from returning to hostilities. For that reason, a person held under the_
' laws oTyraTordinarily has no right to insist he be charged with an offense or
brought before a judge. He is a military prisoner, not a criminal defendant,39
On the other hand, while the laws of war give countries great power over
prisoners, it would be a mistake to conclude that captured combatants have
no rights. The unmistakable purpose of the Geneva Conventions is to prevent the military from mistreating people in their custody. Geneva III (the_
POW Convention) protects people who meet the criteria for designation as
a PQW, meaning they carry arms openly, follow an organized command
structure, wear a fixed badge or insignia, and comply with the laws of war.40
These so-called lawful combatants cannot be punished for their acts as soldiers.* If_a3£tureji,_riiej^nj^^
be subjected to "acts of violence or intimidation."41 While POWs may be interrogated, "[n]o physical or mental torture, nor any other form of coercion, maybe inflicted." And POWs who refuse to answer questions "may not
be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any kind."42
But what if the prisoner does not qualify as a POW? One mistake commonly made is to assume that, if the combatant does not qualify as a PQW,
then he has no rights under the Geneva Conventions. This is clearly not correct. Geneva IV (the Civilian Convention) applies broadly to all people
"who, at a given moment and in any manner whatsoever, find themselves" in
enemy hands. The Civilian Convention protects these people—even if they
* POWs are sometimes also called "privileged combatants," to reflect the fact that their lawful use offeree is privileged, and cannot be punished.
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have violated the laws of war and are therefore "unlawful combatants^'* —
from "acts of violence or threats thereof." 43 ("Civilian" is a term of art in the
~^" '•""
'
"•"• ' " ...... i
~
™ *
Convention, and is not limited to those people who were not engaged in
hostilities.) They too may be interrogated, but cannot be subjected to "physical or moral coercion . ~. to obtain iSorrnation from them or from third
parties," nor can they be subjected to torture, corporal punishment, or
physical suffering.44 There is no gap between Conventions III and IV, no fissure into which prisoners mav fall, unprotected by the law. According to the
authoritative commentary on the Conventions prepared by the Interna-^?
tional Committee of the Red Cross,
l¥irl

Every person in enemy hands must have some status under international law: he is either a prisoner of war and, as such, covered by
the Third Convention, [or] a civilian covered by the Fourth Convention. . . . There is no intermediate status; nobody in enemy hands can
fall outside the law.45
This is also the approach that has long been taken by the U.S. Army, whose
^regulations provide that prisoners who do not qualify for protection as
_POWs are still protected under the Civilian Convention, regardless of the
label attached to their status.46
In addition, all people detained during an armed conflict are protected
by Common Article 3 (so called because it is tr^p same in all four Conventions). This article unambiguously bans all "violence to life and person,"
j:ruel treatment and torture," "outrages upon personal dignrty," and "hujniliating and degrading treatment."47 The United States has long accepted
the view, shared by the international community, that Common Article 3 is
jwt of customary international law, which means it articulates universally
accepted norms of civilized behavior and therefore binds the military inall
^circumstance^48
Finally, the Geneva Conventions explicitly account for the possibility
that the military may capture a person whose status is not immediately clear
* Unlawful combatants are also sometimes referred to as "unprivileged combatants," or "unprivileged belligerents," meaning they did not comply with the laws of war.

*

,
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and who may in fact be innocent. In that event, Article 5 of the POW Convention requires that "any doubt" regarding the person's status.be resolved,
by a "competent tribunal," and that all detainees enjoy POW status until a_
tribunal determines otherwise. The U.S. military has adopted a comprehensivesetof regulations that implement Article 5. As we will see in the next
chapter, these regulations trace their origin to the Vietnam War, the first
time the militaryregularlycaptured people whose status under the Conventions was uncertain. Rather than allow innocent detainees to languish in
custody, the military created "Article 5" tribunals to resolve all doubtful
cases. Any prisoner who asserted a right to POW status was entitled to a
hearing. At these proceedings, prisoners enjoyed the "fundamental rights
considered to be essential to a fair hearing," including the right to notice and
an opportunity to be heard. Today, these regulations are binding on all
branches of the armed forces, and Article 5 hearings have become a settled
part of military practice. If an Article 5 tribunal determines the detainee is
innocent, he must be immediately returned to the point of capture and re-_
leased.49
In short, war is not, by any account, a license to exercise unlimited power.
While the laws of war invest countries with broad authority to capture and
detain combatants, they also demand compliance with a corresponding set
of restraints. Among other things, these restraints provide important protections against abusive treatment, coercive interrogations, and wrongful
imprisonment. Yet on January 9, 2002, two days before the first prisoners
arrived at the Guantanamo base, Yoo and Delahuntv arguedthat while the
president, as commander in chief, was subject to none of the restraint's imposed by the laws ofwar, he could claim all of their power.
In their memo, Yoo and Delahuntv constructed an elaborate argument
purporting to exclude the prisoners at Guantanamo fromthe Geneva Con-,
ventions. They pointed out that the treaty is an agreement betweennations,
or "High Contracting Parties." Since al-Qaeda is not a^ountry, its members
cannot claim protection under the Conventions. They also said that, even if
the Conventions applied to al-Qaeda and the Taliban, the president could
conclude, unilaterally and without the need for individual Article 5 hearings, that members of both groups had no right to be treated as POWs because they did not always carry arms openly, follow an organized command
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structure, wear a fixed badge or insignia, or comply with the laws of war—
the criteria for POW status under Geneva III. They dispensed with the minimum humanitarian principles of Common Article 3 by pointing out that 700
customary international law is not enforceable in federal court.50 And fi->^5^
nally, Yoo and Delahunty argued that while the prisoners did not enjoy any
.
**
'"- •—•—
•» x - < y -'
protections under the laws of war,theycould be subjected to the disabilitiesL
including indefinite detention without legal process. While they acknowledged that this result could seem "counter-intuitive," they defended it as "a
product of the President's Commander in Chief and Chief Executive powers to prosecute the war effectively."5I
The Geneva memo has been roundly criticized, and rightly so. For one
thing, it suffers from an obvious logical gap. Yoo and Delahunty argue that
prisoners at Guantanamo have no rights because Taliban and al-Qaeda
fighters, for a variety of reasons, supposedly do not enjoy the protections of
either the Geneva Conventions or customary international law. But this argument collapses if the prisoners are not associated with these groups. In
other words, the argument assumes the military has seized the right people.
But that is precisely what Article 5 hearings are meant to determine. The
suggestion that the president, by unilateral fiat, can dispense with Article 5
hearings simply by declaring that there is no doubt about the status of any
prisoner, is ludicrous. Worse, it is sadly reminiscent of the position taken by
the North Vietnamese, who claimed the authority to declare, unilaterally,
that American aliB5oulrrv'ietnaTnese"pfisoners were ineligibleforjtheprotection of the Geneva Conventions because theydid not comply with the
laws of war. Quite properly, the United States scoffed at this interpretation,
as indicated by the quote at the start of this chapter. To differentiate us from
the North's obvious perversion of the Geneva Conventions, the military developed Article 5 hearings, which require a determination by a "competent
tribunal" on a case-by-case basis. The president may be many things, but he
is not a tribunal.
Second, even if a prisoner is not entitled to POW status, and even if that
fact were lawfully established by an Article 5 hearing, thatprisoner is surely
^entitled to protection under Geneva IV (the Civilian Convention), which
applies to all persons "who, at a given moment andjn any manner whatsoever, find themselves, in case of conflict or occupation" in enemyjiands.52
This is precisely the approach taken by the U.S. Army, which provides that a

58

GUANTANAMO AND THE ABUSE OF P R E S I D E N T I A L POWER

person excluded from POW status by a valid Article 5 hearing is nonetheless
a "protected person" under the Civilian Convention.53 Yoo and Delahunty
do not discuss the Civilian Convention or the Army regulations in the
Geneva memo.
Third, even if theprisoners were not covered by either the Civilian Convention or the POW Convention, they would still be_entitled to thgjnjnimum, irreducible humanitarian principles of Common Article
•{.^ prohibit "violence to life and person," "cruel treatment and torture," "qutrages upon personal dignity," and "humiliating and degrading treatment."^4
As noted, the United States has long agreed that_Common Article 3 reflects
customary international jaw. At the same time, the U.S. government hasjnsisted for years that such customary international law binds other governments in their treatment of U.S. citizens. In August 2001, for instance, the
Taliban arrested twenty-four missionaries, including two U.S. citizens, and
charged them with preaching Christianity, which was a capital crime under
the Taliban regime. The State Department demanded that U.S. consular officials be given immediate access to our citizens. Afghanistan. however,_vvas_,
not a party to the Vienna Convention on Consular Relations, the international treaty governing consular access. No matter, the State Department
said. Consular access was guaranteed by customary international law, which
meant that Afghanistan had a binding "obligation . . . to permit consular
visits." The prisoners were freed in November 200 1.55 For Yoo and De^
lahunty to suggest that the United States may ignore customary international law at its pleasure is_simplv mistaken.
Finally, and perhaps most importantly, the_arjurr^rrUhatjhejresident,
merely by assuming the mantle of commander in chief, may pick and
choosefrom among theTaws of war, applying them selectively to restrain
others but not himself, is simply breathtaking. It amounts to a frank declaration that in war, the law really is silent. It says, in just so manyjwords^jhat
the law applies to others but not to the president.
It is important to understand the combined effect of these memos. Both
take as their starting point a conclusion thatthese would be m il i fa ry prkrmers, not criminal defendants. By invoking the laws of war, the Administration attempted to bypass the checks and balances of a criminal courtroom.
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The Geneva memo ensured that the prisoners would not receive the benefit
of the rights guaranteed them as captives in an armed conflict, and the jurisdiction memo ensured that no other protections would take their place. The
litigation in Rasul was an attempt to restore the balance between power asserted and power restrained by bringing Camp Delta within the authority
of the federal courts.

